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ORDER OF DISMISSAL
Before:  Judge Carlson

The Secretary of Labor has filed a motion styled "Motion
to Withdraw Proposal for Penalty" in which he seeks to withdraw
as representative of the complaining miner in this discrimination
case, and to withd'raw the complaint.  (Penalty is mentioned in
the title of the motion because the discrimination complaint
includes a plea for a civil penalty of $5,000 in addition to
remedies for the miner,)

Before I rule upon the motion, certain prefatory matters
must be set forth.  On December 14, 1983, Robert K. Roland, the
complaining miner, came to the offices of the Commission in
Denver and spoke to the undersigned judge.  He expressed concern that
the Office of the Solicitor had orally advised him on November 21,
1983 that the Secretary would no longer furnish counsel in his
case.  He was unsure of the posture of his case since the
Solicitor's office had not yet made any filing evidencing an
intent to withdraw.  As Mr. Roland spoke, he made declarations
which touched directly upon the merits of the case,  I must
regard these declarations as an ex parte communication forbidden
by Commission rules.  While Mr. Roland was in my belief innocent
of any improper intent, I concluded at that time that I should
disqualify myself from any further proceedings in the case.

On the following day the Secretary's motion for withdrawal
was filed.  On December 16, 1983, I initiated a telephone con-
ference call with the counsel for Oil Shale Constructors, counsel
for the Secretary, and Mr. Roland on the line.  At the outset
I made known that an ex parte communication respecting the merits
had been made, and that I had decided that disqualification was
the only proper action on my part.  I did not disclose the content
of the ex parte declaration in view of the decision to disqualify.
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